


ALIENS. 
See Devise—LEGACIEs. 


ANSWER. 
See EvipeNce. 


ASSIGNMENT. 


1. One who takes by assignment 
an unnegotiable instrument, or 
a negotiable instrument when it 
is past due, succeeds only to the 
rights of the assignor, and is af. 
fected by all the equities against 
him. Moody v Siiton, 382 

2. Where a judgment at law has 
been assigned and the debtor 





from the assignor to the debtor, 
that the former looks to the lat- 
ter forthe money. bid. 


ATTORNEY.» 


. Where the children of a per- 
son, who had died intestate, ap- 
point an Attorney to collect mo- 
neys, which were due to their 
father in his life-time, and he 
collects them aécordingly, such 
attorney, cannot, when he is 
called upon to account for what 
he has received, object that it 
belonged in law to the adminis- 
trator of the deceased father.— 
Means v Hogan, 525: 


pays the assignee, the assignor2. Receiving the money, as be- 


cannot afterwards, on account 
of any equities between him and 
the assignee, compel the debtor 
to pay the emount to himself.— 
Hewett v Outland, 438 
. If in any case an assignor can 
annul the operation of his as- 
signment, as an authority to the 
debtor to pay the debt to the 
assignee , it can only be done 





Bpon’ distinct personal notice 
B 


longing to his principals, he 
cannot afterwards deny their 
right to it. Ibid. 


CAPE FEAR NAVIGATION 
COMPANY. 


1, Under the acts of Assembly rel- 
ative to the Cape Fear Naviga- 
, tion Company and the Board 
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of Internal Improvement, the; 
Board had a right, under the act! 
of 1823, 2 Rev. Stat. p. 272, to) 
direct the application of the mo, 
ney subscribed as stock by that 
act, according to their discretion.| 


Altorney Gen’l v Cape Fear. 


Company, 444) 
. There was no time specified in} 
the act of 1829, within which, 
the instalments of the stock 
were to be paid, and, in the ab-| 
sence of any agreement, even if 


INDEX. 


can be sold by execution.— 
Deaver v Parker, 40 


CHOSES IN ACTION. 


In Equity choses in action are 
assignable for a valuable consid- 
eration and bona fide, such as- 
signment being in the nature of 
an agreement, by which the as- 
signor is bound to give to the 
assignee the benefit of that 


it were a case between private! 
individuals, interest would not 
accrue until a demand was2. 
made. ~ Ibid. | 
3. Such a company has: no right 
to retain dividends due to the 
State’on stock subscribed, to an-| 
swer a supposed and’independ-| 
ent claim of theirs against the 


whieh he has assigned. Hop- 
piss v Eskridge, 54 
But in Equity as well as at law, 
a grant of land (except a release) 
is void as an act of mainte- 
nance, if,-at the time, the land is 
in the actual possession of an- 
other person, claiming under a 
title adverse to that of the grant- 
Ibid. 


State, not acknowledged by ve or. 
and not provided for by an ap- 


propriation. Ibid. 

4. Under the act of 182% above 
referred to, the Board of Inter-, 
nal Improvement had a right to! 
charge the salary and expenses! 
of an Engineer, employed in) 
the improvement of the Cape’ 
Fear River, as a part of the sum I. 
to be advanced in stock by the 
State to the Cape Fear Naviga- 
tion Company. bid. 


CONSTITUTION. 
See Devise. 


CONTRACTS. 


Where it appeared to the satis- 
faction of the court, that, at a 
sale of the plaintiff’s land by 
execution, the defendant agreed 
to purchase the land, and that 
the plaintiff might redeem it by 
paying the purchase money and 
interest, and in consequence of 
this agreement bidders were de- 
terred from bidding, and the 
land was sold greatly below its 
value; Held that the plaintiff 
had a right to redeem, by pay- 
ing. the defendant the purchase 


CHEROKEE LANDS. 


A purchaser of the Cherokee lands, 
under the Acts of Assembly of 
1818, 1820 and 1821, does not 
acquire, before the full payment 
of the purchase money, such a 
title, either legal or equitable, as 














money and interest, and also 
such other sums as he might 
owe him on a general account. 
Turner v King, 132 
2. On a bill alleging that the 
plaintiff’s negroes had been for- 
merly sold at public anction,and 
purchased by the defendant on 
an agreement that the plaintiff, 
might redeem them by re-paying; 
the purchase money and inter-| 
est, and that in consequence of 
such agreement being known) 











the defendant was enabled to6. 


ces, and praying that the plain- 
tuff be permitted to redeem, the! 
court cannot decree for the 
plaintiff, unless upon proof ofa 
distinct agreement to redeem, or, 
upon plain evidence of undue 
advantage taken of the plaintiff, 
or imposition on him. Aberna- 
th v Hoke, 
3. Mere proof of a friendly inten-| 

tion on the part of the defend-, 
ant to favor the plaintiff by let | 


purchase at very inadequate id 


INDEX. 
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wise man would not have made 
or a man of nice honor have 
consented to receive ; but all the 
contracts of an individual, even 
his gratuitous acts, if formally 
executed and no power of re- 
vocation reserved, are binding, 
unless they can be avoided be- 
cause of surprise or mistake, 
want of freedom, nudue infiu- 
ence, the suggestion of a false- 
hood, or the suppression of 
truth. Greenv Thompson, 365 
If a person, while he is ina 
state of intoxication, is imposed 
upon and induced to enter into 
a disadvantageous agreement, 
yet if, after he becomes sober, 
he ratifies such agreement by 
giving a bond or deed in pursu- 
ance thereof, the court will not 
interfere to relieve him. Moore 
v Reed, 580 


1577. Mere folly in making an agree- 


ment, without fraud, is no 
grouhd for relief in Equity.— 
Ibid. 


ting him have the use, upon ad-8, Where a person, who has been 


vantageous terms, of such ne-| 
groes as he might buy, or even! 
of a purpose to let him have the 
negroes back, if he should be 
able in a reasonable time to re- 
pay the price given and the in- 
terest, will not entitle the plain- 
tiff toa decree. Ibid. 

4. A fair and full price given for 
property and no security taken 
for the sum thus advanced,| 
strongly implies an absolute and 


not a redeemable purchase.—9, 


Ibid. 

5. A court will not annul disposi- 
tions of property, because they 
are Improvident, or such as a! 








indnced by fraud or imposition 
to purchase property, afterwards 
parts with the property, so that 
ho cannot put the vendor in 
statu guo, the court will not re- 
scind the contract, except in 
some cases where the party was 
continuing under the same pres- 
sure of distress at the time of 
parting with the property as op- 
erated upon him at the origin of 
the transaction. Ibid. 

Where a person bourds and sup- 
ports another from motives of 
charity, without any intention 
of charging for her expendi- 
tureef he cannot, when the ob- 
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ject of his charity subsequently 
become possessed of property, 
charge her or her representa- 
tatives with the amount so ex- 
pended—either at law or in 
equity. University v McNair, 
605 


CONTRACTS TO CONVEY 
LAND. 





1. It is at least questionable whe- 
ther the administrator of an ob- 
ligee in a bond conditioned to 
convey land to the obligee and 
his heirs can maintain an action 
at law onthe bond. Ruther- 
ford v Green, 121 

. In Equity, a valid contract for 
the conveyance of land is in it- 
self an equitable conveyance, 
whereby the p2rsor, to whom it 
is given, is regarded as the com 


plete owner, and is entitled, at2. 


any time, to call for a convey- 
ance of the legal title. bid. 

3. Upon his death, intestate, with- 
out having obtained such legal 
conveyance, his equitable own- 
ership descends to his heirs at 
law. And no arrangement by 
the administrator, nor receipt by 
him of the penalty of the bond, 
or of the value of the land, can 
defeat this right of the heirs— 
Ibid. 

4. Under the act of Assembly, 
(Rev. Stat. ch. 46, sec. 28,) au- 
thorizing the executors or ad- 
ministrators of deceased per-|l 
sons in certain cases to execute 
deeds of conveyance for lands 
sold by their testator or intes- 
tate, the person who claims to 





have such conveyance made, 
must shew that there was a val- 
uabie consideration for the en- 
gagement of the deceased, and 
that consideration paid, or such 
acts done or offered to be done, 
on the part of him demanding a 
conveyance, as were equivalent, 
under the contract of the par- 
ties, to a payment of that con- 
sidezation. Lindsay v Coble, 

602 


COSTS. 


. When the same solicitor, who 
files the plaintiff’s bill, files also 
the answers of some of the de- 
fendants, costs will not be al- 
lowed to these defendants, tho’ 
the bill be dismissed with costs 
as to the others. Quinnv Pat- 
ton, 48 
Where the parties toa deed of 
trust for the satisfaction of cred- 
itors, do not definitely express 
the debts that are due, or to be- 
come due, creditors have a right 
to demand an enquiry, and, al- 
though they charge fraud in the 
deed, and their charge is not es- 
tablished and their bill dismiss- 
ed, yet they are not bound to 
pay any costs to the defendants. 
Dewey v Littlejohn, 495 


DEBTOR AND CREDITOR. 


. Where a creditor, by way of 
compositiou with a debtor appa- 
rently in doubtful circumstan- 
stances, without any fraud or 
imposition on the part of the 
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latter, agrees to reliquish a por- 
tion of his debt, in considera- 
tion that the debtor will give 
good security for the remainder, 
and the debtor accordingly pro- 
cures his friends to be his sure: 
ties, and they are accepted by 
the creditor, the creditor cannot 
afterwards claim to be relieved 
from his part of the contract by 
which he stipulated to release a 
portion of the debt- Gunn v 
Mc Aden, 79 
. And the same rule applies, when 
the debtor, under a similar a- 
greement, in consideration of 
his creditor’s relinquishing a 
debt he owes him, relieves him 
from responsibilities as his sure- 
ty by substituting other sureties 
Ibid. 
3. The payment by a debtor, or 
his own engagement to pay a 
smaller sum, will not discharge 
a debt for a larger sum, and the 
agreement to receive such small- 
er sum in satisfaction is but nu- 
dum pactum; but where the 
undertaking of another person 
is also given, this forms a new, 
distinct and better security for 
the debt, and therefore is a sat 
isfaction of the prior debt, when 
so received. Jbid. 
4. Where a creditor obtains a judg: 
ment in another State against a 
debtor residing there, and the 
property of the debtor is re- 
moved to this State, a creditor, 
who attaches it in this State, 
without fraud and for a bona fi- 
de debt, shall hold it against 
such judgment creditor. Mc- 
Lure v Beneeni, 513 





5. A creditor, who has obtained a 
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judgment at law in another 
State, cannot receive the extra- 
ordinary aid of a Court of E- 
quity in this State to enforce 
such judgment. Ibid. 


6. Courts of Equity in this State 


will only lend their assistance in 
enforcing the satisfaction of 
judgments at law obtained in 
their own State. Ibid. 


DECREE. 


. The court can make no decla- 


ration in its decree of a fact, 
which is not in issue in the 
pleadings, nor pay any respect 
to evidence touching such fact, 
A rehearing upon the ground of 
such omission will uot there- 
fore be granted. Buffalow v 
Buffalow, 113 


. As when the defendant was 


charged as trustee of certain ne- 
groes for the plaintiff, and it is 
stated neither in the bill, nor the 
answer that the defendant had 
sold them, and the decree was 
that he should convey them to 
the plaintiff, and account for 
their hires—the allegation that 
he had actually sold them be- 
fore the bill was filed is no 
ground for a rehearing of the 
decree. Ibid. 


3. A petition for rehearing states 


that on a reference to the mas- 
ter, preliminary to the decree, a 
witness had given material evi- 
dence for the petitioner, but that 
this evidence was accidentally 
omitted by the master in his re- 
port, and the petitioner was ig- 
norant of the omission when 
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the decree was entered. This 
is no ground for granting w re 
hearing. Jbid. 

4. When, in a sui; by a cestui que 
trust against a trustee, for an 
account of the land held in 
trust, a decree is made directing 
a report by a master, “ as to the 
poofits, expenses, improvements 
and waste, spoil or damage to 
the land ;” this decree properly 
corresponds with the prayer of 


the bill, and is not erroneous.— 


Ibid. 

. When a master makes a report 
according to the directions ol 
the decree, an exception that he 
has reported on an improper or 
irrelevant matter cannot be al- 
lowed. The objection, if any, 
is to the decree of the court.— 
Ibid. 


INDEX. 


for the purpose of defeating 
creditors, yet if such fraud is 
not directly alleged either in the 
bill or answer, the court will 
take no notice of it, but will 
proceed to decree an execution 
of the trust, if properly estab- 
lished by prools. Hudgins v 
White, 575 


DEED. 


. If a conveyance or other deed 


is by accident or mistake framed 
contrary to the intention of the 
parties in their contract on the 
subject, a Court of Equity will 
interfere to prevent one of the 
parties trom taking an unfair ad- 
vantage thereof. Chamness v 
Crutchfield, 148 


. Ordinarily Courts of Equity do'2. But if such mistake or accident 


not decree between co-defend- 
ants, but where a case is made 
out between defendants by evi- 
dence arising upon the plead- 
ings and proofs between the 
plaintiff and defendants, the de- 


be not shewn, the court will not 
grant relief upon a mere parol 
declaration at the time of exe- 
cuting the conveyance tending 
to modify or alter the terms of 
such conveyauce. Jbid. 


fendant chargenble has a right to\3. Where a party signs and seals 


insist that he shall not be Liable 
to be made a defendant in an- 
other snit for the same matter 
that may then be decided be 
tween him and his co-defend- 
aut, and the co-defendant may 
insist that he shall not be oblig- 
ed to institute another suit for a 
matter that may then be adjust 
ed between the defendants. T'y 
son v Tyson, 137 
7. Where the bill is for the execu- 
tion of a trust, and circumstan- 
ces are disclosed which tend to 





shew that the trust was created 


a deed in the presence of wit- 
nesses, and it is afterwards at 
his iustance proved and regis- 
tered, this amounts to a delivery, 
though the execution was in 
the absence of the grantee, in 
whose possession the instrument 
was never actually placed — 
Snider v Lackenour, 360 


. In taking the probate of the 


deed of a married woman bya 
Judge out of court, it is not ne- 
cessary that the husband should 
personally acknowledge before 
the Judge his execution of the 
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deed. It is sufficient if his exe- 
cution is proved by witnesses 
Joyner v Faulcon, 386 

5. Nor is it necessary that the cer- 
tificate of such probate should 
set forth that the deed was prov- 
ed before the wile was privily 
examined, the whole probate ap- 
pearing to have been taken at 
the same time. Ibid. 

6. Where the formal execution of 
a deed is proved, the presump- 
tion arises that it was intended 
by the parties as a complete in- 
strnment, and this presumption 
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his property to his brother, in 
whom he had entire confidence, 
and who had great influence 
over him, and where a fair con- 
sideration is not clearly shewn, 
wiil not be supported. MeCraw 
v Davis, 618 


DEPOSITIONS. 
See Evipence. 


DESCENT. 


cannot be overthrown but by|The act of 1823, c. 1210, (Rev. 


clear proof that in truth there 
was no delivery, and that this 
was well understood at the time. 
Haughton v Barney, 393 





7. But where the attestation of the; 
subscribing witness is special 


that the ipstrument was “sign- 
ed and sealed” in his presence, 
the inference of a full execu. 
tion does not arise, but the form 
of the attestation excludes the 
inference that he had also seen 
it delivered. Ibid. 

8. A delivery of a deed to a third 
person for tne nse of the grantee, 
makes it effectual fiom the in- 
stant of such delivery, although 


the person is not the agent, but I. 


a stranger to the grantee, pro 
vided the grantee assents to it 
Wesson v Stephens, 557 

. Where the grantor asserts in 
his deed a release for the pur 
chase money, when he has not 
actually received it or taken a 
security for its payment Kquity 
will give him relief. Ibid. 

10. A deed made by one, who was 
in a weak state of mind, of all 





en, 
2. Where a testator by his will 


Stat. c. 38, s. 7,) which declares ©. 
that “no inheritance shall de- 
scend to any person, as heir of 
the person last seized, unless 
such person shall be in life at 
the death of the person last 
seized, or shall be born within 
ten months after the death of 
the person hast seized,” applies 
only where the person last seiz- 
ed has died since the passage of 
that act. Rutherford v Green, 

121 


DEVISE. 


A devise of funds “for the es- 
tablishment of a free school or 
schools, for the benefit of the 
poor of the county,” isa valid 
devise, and is not such a perpe- 
tuity as is prohibited. by the con- 
stitution of this State, or by the 
common law. State vy McGow- 
9 


gives to each of his heirs and 
distributees a certain portion of 
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his estate, “and no more,” these! 
words, will not ot themselves 
exclude the heirs and next of, 
kin from other portions of the 
estatg, not effectually given a-| 
way to some other person, for, 
» as to such portions they take by 


INDEX. 


Mary C. Kron’s children; and 
this the more especially as the 
testator had plainly, in a previ- 
ous part of the will, expressed 
his intent, that no part of the re- 
al estate should go to his heirs 
at law. Ibid. 


law, independent of, and even 3. Where a testator by his will di- 


against, the intent of the testa- 


tor. Yet such words of exclu- 
sion may have an important 
bearing in the construction of 
other devises in the will, so as to 
prevent any restriction on the! 
terms of another clause, where-| 
by an intestacy pro tanto might, 
be produced. Atkinsv Kron, 58) 
3. Where A. by will devised as| 
follows: “I give the balance or| 
residue of my property to my, 
executor in trust for the benefit 
of my sister Q’s grand-children, 


by the name of F., to be paid 
to any one of them who should 
apply for the same; subject, 
however, to the payment of the 


legacies &c. But should no 
one of my sister Q’s grand-chil- 
dren, or any one duly authoriz- 
ed legally to receive the above 
property in their behalf, apply 
within two years from the time 
of my decease, then the above 
property to revert unto Mary C. 
Kron’s children, and be distrib- 
uted equally among them, sub- 
ject to the legacies,” &c. Held 
that the grand-childrien of Q., 
being aliens, although they were 
entitled to the residue of the 
personal property, could not re- 
ceive and hold any beneficial 
interest in the real estate; and 
that this, therefore, should go 





over, under the limitation, to 


rected that “a slave named Da- 
vid and his wife, and their 
daughter Charity and her four 
children, should be put in pos- 
session of a certain piece of 
land, and there live together, 
provided that David and all his 
family support themsel ves, with- 
out any cost to the estate; and, 
in order that he may be able to 
accomplish this task, I desire 
that he should enjoy the pro- 
duct of that farm, with the la- 
bor of himself, his wife, his 
daughter Charity and Charity’s 
children, until the children at- 
tain the age of 21, and then that 
C’s children be returned into 
the common stock, as every one 
of them attains the age of 21,” 
and the testator then gives Da- 
vid and his wife for the support 
of their family, some provisions, 
a horse &c., and directs that 
they shall remain in possession 
of thatland during their natu- 
ral life, free of all incumbrances: 
Held by the court that the testa- 
tor did not intend the emanci- 
pation of any of these slave.— 
Ibid. 


5. A devise to executors to hold 


certain property and its pro- 
ceeds, until the testator’s six 
sons should become free from 
debt, and when that event oc- 
curred, to make a division a- 
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mong them, or set off to each 
respectively his proportion of 
the property as he became free 
from debt, does not convey such 
an interest to the sons as ena- 
bles them to dispose of the pro- 
perty, or such as to subject it to 
the claims of creditors, before 
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widow had no power under the 
will to sell the real estate ;- that 
the deed of the daughters, they 
being under age, would beei- 
ther void or voidable, aiff, there-- 
fore, that a contract for the sale 
of the land could not be enfofg- 
ed. Devereur v Dunn, 206 


the event, on the occurrence of,7. A. devised certain lands to his 


which they are to take posses- 
sion of the property, shall have 
firsthappened. State Bavkv 
Forney, 181 
6. A. devised as follows: “I de- 
vise and bequeath to my wife 
S. E. D., and to my daughter E.) 
J. D., and their heirs forever, all) 
my estate, real and personal, to! 
be equal and joint heirs to sell 
and dispose of the same, and to 
. the survivor on the death of ei- 
ther of them; and should my 
wife bring forth a living child, 
being now ina state of pregnan- 
cy, | make such child equal and 
joint heir with my child E. J. D. 





and my wife S.E.D. I furthers. 


appoint my wife S. E. D. sole 
executrix, all my estate, real 
and personal, being at her abso- 
jute disposal during the minori- 
ty of my child or children, she 
having the sole guardianship of 
said children.” The testator 
died, and the child of which 
his wife was pregnant was af- 
terwards born: Held, 1st, that 
on the birth of the posthumous 
danghter, the mother and her 
two daughters were devisees and 
legatees in common in fee, sub- 
ject at least, as between the mo- 
ther and her daughter E. J. D., 
to an executory devise over to 
the survivor, 2dly, that the’ 
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wife for life, and after her death 
to B. S. for life, and, “ after the 
death of B.S. to the poor of the 
county of Beaufort, on the ex- 
press following conditions and 
no other, that is to say, that they 
shall never be sold, but be held 
as a stock belonging to said poor 
sulgect to be rented, cultivated 
or eased, as the wardens or 
managers of the poor may deem 
most advisable, but never to be 
let for a longer term of time 
than seven years, and no more 
timber to be used than is neces- 
sary for the use of farming &c.” 
State v Gerard, 210 
Held, first, that this devise did 
not vest the legal title to the 
lands in the wardens of the 
poor, either as individuals or in 
their corporate capacity, and 
that therefore they had no right 
to recover them at law; second- 
ly, that a devisefto “the poor of 
the county” is a devise to “such 
a charitable purpose as was al- 
lowed by law” before the pas- 
sage of our statute concerning 
charities, Rev. Stat. c. 18, and is 
therefore embraced within the 
provisions of that statute, and 
that it is sufficiently definite to 
outhorize a Court of Equity to 
enforce it: thirdly, that the per- 
petuities, forbidden by our con- 
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stitution, are estates settled for! 


private uses,so as to be una- 
lienable, and do not include pub | 

lig charities. Jbid. 
9. 4 by his fast will, after making 
several bequests, devised as fol- 
Jows: “ The balance of my es- 
tate I dispose of as follows: I 
wish my wife, Marietta, to have 
the use of the same during her 
life or widowhood. If she mar- 
ries, then I give her the one 
half of this balance of my es- 
tate, to her and her heirs, the 
other half to my child or chil- 
dren living at my death. 


If my) 
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portion of the estate, which was 
realty, descended to the surviv- 
ing child, and that portion which 
Was personalty, was to be equal- 
ly divided between the mother 
and the surviving child, in both 
cases subject to the ulterior con- 
tingent remainders. Held fur- 
ther, that there were no cross- 
remainders by implication be- 
tween the children, and that the 
remainders over to the wife &c. 
could only take effect on the 
death of both the children, un- 
der age and unmarried. Picot 
v Armistead, 226 


child or children should die be-'10. A. devisedjas follows: “1 give, 
fore they arrive at the age of 
twenty-one or marriage, then I 
give their estate to my wife for 
life, remainder to my father for 
life, remainder to my mother for 


life, remainder to the survivor 
in fee simple. For it will be 
seen that they, my children, will 
have some estate in possession) 
on the marriage of my wife.— 
Should my child or children ei- 
ther arrive at the age of twenty- 
one or be married, then I will 
that the one halt of my estate 
before given them, be immedi- 
ately delivered to them, their, 
heirs and assigns.” A. died, 
leaving his wife and two chil-| 
dren surviving him. His wid-' 
ow married, and then one of his 
children died intestate, under, 
age, and unmarried. Held that 
the deceased child took, on the 
marriage of its mother, a vested 
interest in the share of the es- 
tate devised to it, subject to the 
ulterior contingent remainders ;) 
and that, upon its death, that. 


devise and bequeath all my es- 
tate to my daughter C. and my 
son 'T’., to have and possess said 
real and personal estate during 
their natural lives, and after 
their death, the said property, 
real and personal, to descend 
and be transmitted to their chil- 
dren. Should my son T. die 
without leaving issue of his bo- 
dy, my will is, that the proper- 
ty, devised and bequeathed to 
him, after his death, shall be 
limited and vested in the chil- 
dren of my daughter C. My 
will and desire is, that the ne- 
groes I have given to my daugh- 
ter C and son T. shall be hired 
out in the county of Rowan and 
not without the county, and the 
profits of their hiring shall be 
equally divided between them 
during their natural lives; and 
my further will is, that neither 
my dwelling-house or tract of 
land be rented out on which I 
live, but any other tracts may be 
rented out as they may deem 
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fit.” Atthe date of this will, 
ard at the death of the testator, 
his daughter C. was a married 
woman. Held that the wife, 
under the expressions of this 
will, did not take an estate to 
her separate use. Crawford v 
Shaver, 238 


11. The court will not force a con- 


struciion to raise a trust for the 
separate use of the wife, nor 
gather the intention that a sepa- 
rate estate is limited for her, 
from terms that are ambiguous 
orequivocal. Ibid. 

12. A. by his will devised among 
other things as follows: “ I de- 
vise that my lands, known by 
the name of the Lee and Dorch 
places and Stephen Brown 
place, and all the rest of my 
lands not disposed of, be sold or 
rented at the discretion of my 
executors to the best advantage 
of the heirs, and to be disposed 
of at the will of my executors, 
and the proceeds of the same 
and my money, notes and crop 
and stock to be disposed of as 
the law directs.” Held that un- 
der this clause the personal pro- 
perty was to be divided among 
such persons, and in such pro- 
portions, as the statute of distri- 
butions would have prescribed, 
if the decedent had died intes- 
tate as to this property, but, as 
the property is taken under a 
devise in the will; advancements 
are not to be brought into hotch- 
pot. Brown v Brown, 309 
13. Held also, thatthe real estate 
was not directed by this clause 
to be converted owt and out in- 
to personalty, and that it is de- 
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vised to those who would have 
been the heirs at law of the tes- 
tator, if he had died intestate ; 
and that here also no advance- 
ments were to be brought into 
hotchpot. Ibid. 


14. A. being a man of large for- 


tune, and having about seventy 
nephews and nieces, the chil- 
dren of eight brothers and sis- 
ters, after providing for his wife 
and making some small devises 
and bequests, bequeathed as fol- 
lows: “Item, my will is, after 
the death of my wife and the 
negroes given her be taken out, 
that all the rest of my negroes, 
&ec. (here mentioning the resi- 
due of his estate,) be sold, and 
all the bonds, &c. and out of the 
proceeds arising therefrom, my 
will is, that I give one hundred 


pounds to my brothers’ and sis- 


tefs’ children, to be equally di- 
vided amongst them children 
that are alive. I except, (here 
the testator names five or. six of 


- his nephews,) tor they are good 


for nothing.” The residue of 
his estate, “if there be any over- 
plus,” is left to his brother Fran- 
cis Hester’s children. Held that 
this was not a legacy of one 
hundred pounds to each of the 
grand-children or to each stock 
ot the grand-children, but that 
each grand-child was entitled to 
only an equal share of the one 
sum of £100. Hester v Hester, 

330 


15. Extraneous evidence, as to the 


amount of the testator’s estate 
and the number of his legatees, 
upon a question of mere con- 
struction, cannot change the 
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operation of legatory words, 
which have a clear and precise 
meaning. Ibid. 

16. Extraneous circumstances, 
when admissible, are to be re- 
ceived with extreme caution ; 
for the construction of every in- 
strument is generally to be es- 
tablished upon what is to be 
found in the instrument itself.— 
Ibid. 

17. Collateral evidence is not per- 
- mitted to introduce an intention) 
into the will, which, with the 
aid of that collateral evidence, 
the will does not express. Ibid: 

18. Nor can an express and une- 
quivocal disposition of property, 
in one clause of a will, be con- 
trolled by any inference from 
the.context, of a probable over- 
sight or mistake of the testator, 
in that disposition. His mean-| 





ing, once explicitly declared,| 
cannot be changed by any infer- 
ence of a different meaning, un- 
less such inference be necessa- 
ry and beyoud doubt. Ibid. 
10. A testator, after giving crtain 20. In the same will was the fol- 


property to his children in com- 


mon, devises as follows: “I 
hereby direct that all the before! 
mentioned property given in| 
common to my said four chil- 
dren be kept together for their; 
joint benefit, until one of my said) 
children shall. have arrived at} 
the age of twenty-two years, and’ 
in the mean time the proceeds) 
and profits of the same, vfter 
keeping up the plantation I have 
giveu them, to be devoted, or at) 
least so much thereof as is ne-| 
cessary to educating, schooling, 
clothing and boarding them, and} 


other necessary expenses of my 
said four children, until they 
shall arrive at the age aforesaid, 
and whenever any of my said 
children shall attain to the said 
age of twenty-two years, it is 
my desire that at the end of the 
year at which he or she shall at- 
tain to their said age of 22 years, 
his or her share of all the said 
property, real and _ personal, 
hereinbefore given to all of my 
said children in common, to- 
gether with the increase and 
profits of the same, shall be set 
apart and allotted in severalty 
to his or her own use and bene- 
fit: the balance of the said pro- 
perty to be kept, &c.” Held that 
the profits do not constitute a 
fund strictly joint, applicable 
to a specific purpose, without 
view to separate interests of the 
children therein ; but that each 
child is entitled to an equal 
share of the profits, as well as 
of the principal property devis- 
ed. Maclin v Smith, 371 


lowing devise: “It is my will 
and desire that my children be 
sent to such school as will ena- 
ble them to acquire the best ed. 
ucation and fit them to maintain 
an elevated sphere, affording to 
each the same opportunities as 
near as may be.” Held that 
under this clause the guardian 
had a right to use, at his discre- 
tion if necessary, for the pur- 
pose of edueating the children 
in the manner here directed, not 
only a fund set apart in a previ- 
ous clause for their education 
and maintenance, but also the 
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income of any other portion of 
the property devised to them, o1 
even a part of the principal es- 
estete itself. Ibid. 

21. A testator, by his last will, af- 
ter several legacies, gave to his 
natural son all his lands “and 
also all my personal property of 
every kind and description ;” 
and appointed D. executor of 
the said will, and guardian of 
his son. Then by a codicil he 
provided as follows: “ Having 
considered my negro man — 
mon, a slave, to be no parto 
the aforebequeathed property, I 
therefore constitute and ordain 
D. the sole management and 
control over the said Simon. I! 
also exclude Hilly, said Simnon’s 
daughter, as being no part of my 
property.” Held that neither 
of these slaves, Simon and Hil- 


ly, was disposed of by the will, 
that D., the executor, had no ti- 
tle to either in his own right, but 
that, being undisposed of, he 
held them as trustee for the next 


Morrison v Kennedy, 
379 
22. To enable an executor to take 
in his own right under a will, 
there must be words purporting 
to vest the property beneficially 
in him, or to confer on him the 
power of absolute disposition.— 
Ibid. 
23. Two brothers inherited land 
from their father, which was di- 
vided between them. ‘They 
were also equally entitled to the 
reversion in another tract of 
land, which had been allotted to 
their father’s widow, Charlotte 


of kin. 





Detheridge, as her dower, and 
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on which she resided. One of 
the brothers died intestate and 
without issue, leaving the other 
brother his heir at law. This 
brother afterwards died, leaving 
awill. By one clause of this 
will hedevises as follows : “Hav- 
ing understood that it is the pre- 
vailing opinion among a num- 
ber of people that I am the pro- 
per heir to the estate of my bro- 
ther Philemon Detheridge, de- 
ceased, and not knowing the 
law in such cases, and being de- 
sirous that my sister-in-law, E- 
lizabeth Detheridge, should heir 
the same ; and to prevent dis- 
putes that might arise concern- 
ing said estate, I give and be- 
queath to my said sister-in-law, 
Elizabeth Detheridge, widow of 
my brother Philemon, deceased, 
all my right, title and interest to 
that estate, and every part there- 
of; and further, it is my will 
and desire that the above clause 
should be distinctly understood 
that it is my will and desire that 
my said sister-in-law, Elizabeth 
Detherldge, should heir that es- 
tate, and every part thereof, re- 
al and personal, notwithstanding 
the laws of my country might 
or would make me the proper 
heir to the same.” In a subse- 
quent part of the will, the testa- 
tor thus devises: “ And further- 
moi, it is my will and desire 
that my executor sell, at the 
death of Charlotte Detheridge, 
my lot or tract of land whereon 
she now lives, and whenever to 
the amount of six hundred dol- 
lars in the hands of the execn- 
tor, I give and bequeath that 
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that much, six hundred dollars 
toL A.J., T. H. J., G. D. J., J. 
J. J.,C. T. J. and F. G. J., chil 
dren of my uncle J. J., to bee 
qually divided between them, 
giving each one hundred dol 
lars; and whatever money is 
then remaining in the hands of 
my executor, my will and de 
Sire is, that it be equally divided 
between the children first nam- 





ed, Patsey Detheridge, Sally 
Dalton, William Dalton, Eliza- 
beth Dalton and James Dalton, | 
giving Patsey Detheridge one; 
sixth part.” Held that the moie- 
ty of the dower of land, which 
had belonged to the deceased 
brother, did not pass under the 
latter, but was included and de- 
vised in the former of these 
clauses. Dalton v Scales, 521; 
24. A testator, having a wife, two 
sons, and grand-children by one 
of his sons, devised as follows: 
“3d. It is my desire that all of 
my property, real and personal, 
that may be left after my debts 
are satisfied, | devise to my wife 
during her natural life. 4th. 1 
give to my son J. S. one dollar. 
5th. I give to my son J. S’s chil 

dren the sum of $600 out of the 
annual income of my estate for 
the support and benefit of his 
children, to be paid annually by 
my executors. 6th. I give to 
my son A. J. six hundred dol- 
lars annually. 7th. At the de-| 








mise of my wife I lend unto my 2. 


son A. J. the one half of my re-| 
al and personal estate, includ-| 
ing the piece 1 now reside on.| 
and the lands adjoining it. If 
my son A. J. should demise witb-| 
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out lawful issue, I then give the 
property to my son J. S’s chil- 
dren, to be managed by my cx- 
ecutors in that way they may 
deem proper to the benefit of 
his children.” Held, first, that 
the annuities charged on the 
life estate of the widow are to 
be paid, though they exhaust all 
the income of the estute, and 
leave the widow without the 
means of maintenance: Se- 
condly, that the annuity to the 
children of J. S. being “ for 
their support and benefit,” is to 
be paid to those children that 
were in esse at the death of the 
testator; and the after born 
children are to be let in to the 
benefit of the annuity prospec- 
tively from their births: Third- 


dy, that on the death of the wid- 


ow the annuities will cease, and 
A. J. will take one moiety of the 
estate, subject to the ulterior 
limitation upon his dying with- 
out issue: Fourthly, that the 
children of J. S. take the other 
moiety of the estate, on the 
death of the widow. Ferrand 
v Jones, 633 


DIVORGE. 


. Idiocy or lunacy is an insuper- 
able impediment to the contract- 


ing of marriage. Johnson v 
Kincade, A470 
A Court of Equity in this State, 
under the powers conferred by 
the act of Assembly, Rev. Stat. 
ch. 39, has authority to pro- 
nounce a marriage null and void 
from the beginning, for want of 
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capacity in one of-the parties, 
and to decree a divorce on that 
account, there having been a 
marriage de facto. Ibid. 

3. Whether a marriage, where 
one of the parties is an idiot, be 
void atthe common law, anc 
whether therefore it may be un- 
necessary to have its nullity de 
clared by a judicial sentence ; 
yet it seems fit and convenient 
that the invalidity of such a 
marriage should be directly the 
subject of judicial sentence.— 
Ibid. 

. An inquisition, finding idiocy 
or lunacy, is open to being re- 
butted by an opposing party.— 
Whether, in this State, in the 
absence of opposing testimony. 
‘ itis sufficient prima facie evi- 
dence, on which to found a de- 
cree of nullity and divorce, 
quere? In England, it seems 
the ecclesiastical courts look on! 
a finding ot this fact, as only a 
part of the requisite proof of un- 
soundness of mind, and demand 
direct evidence to be taken in 
the cause of that fact. Ibid. 





EMANCIPATION. 


ENTRIES. 


. An entry of land creates an e- 


quity, which, npon the payment 4. 


of the purchase money to the| 
State in due season, entitles the! 
party to a grant; and, conse-| 
quently, to a conveyance from) 


See Devise 4. 3. 
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prior grant under a junior en- 
try, with knowledge of the first 
entry. Plemmonsv Fore, 312 


. It is not necessary that the first 


enterer should have paid the 
money to the State at the time 
of the second entry; provided 
it be paid within the period Jim- 
ited by law. Ibid. 


EVIDENCE. 


. Where a bill was filed against 


two as joint administrators up- 
on a matter relating to the acts 
of their intestate, and they filed 
a joint answer, a deposition, ta- 
ken on a notice given to only 
ene of the defendants, and in 
their absence, cannot be read in 
the cause, unless such a notice 
had been previously authorized 
by a special order of the court, 
Cox v Smitherman, 66 


. It seems that in cases where the 


plaintiff can entitle himself to 
a decree against one defendant 
alone, separate from his co-de- 
fendant, notice to that defendant 
may be sufficient to authorize 
the reading of the deposition as 
to him. Jbid. 

The court will not decree a- 
gainst the defendant, in opposi- 
tion toa positive denial in his 
answer, upon the uncurrobrated 
testimony of a single witness. 
Averitt v Foy, 224 
An answer, directly responsive 
to the bill, must be received as 
true, in the absence of testimo- 
dy contradicting it. Dewey v 
Littlejohn, A95 


another person, who obtained a5. The deposition of a defendant, 
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against whom a decree is pray-! 
ed, and who is interested in the 
event of the suit, cannot be read 
for his co-defendants. Bell v 
Jasper, 
6. A party, who is interested, can- 
not be a witness, though it is 
admitted he isinsolvent. Ibid. 
7. The question, how far a party 
is a competent witness, must al-; 


ways be raised at the hearing, 4. 


and when the deposition is of-| 
fered to be read in evidence.—, 
Ibid. 

8. A preliminary order of court, 


suggesting that a defendant has 5. 


no interest in the suit, is always 
necessary to authorize the read | 
ing of such a deposition in be-' 
half of his co-detendants. Ibid. 
See Morraaces. | 

| 


EXECUTIONS AND EXECU- 

TION SALES. | 
1. Where one purchased at a sale 
under two executions, the equi-| 
table interest of A in a tract of 
Jand, for one entire price and at 
one bid, and one of the execu | 
tions was at the instance of a 


mortgagee for his mortgage debt, 
and another executior for a debt 


597 3. 


debtor, whatever it may be, sub- 
ject to all equitable as well as 
legal demands of other persons. 
Rutherford v Green, 121 
Under a fi. fa. clause attached 
to a vendilioni, the sheriff can- 
not seize any property, until he 
has sold the property specified 
in the venditiont. Canadayv 
Nuttall, 265 
A man, who buys property at 
an execution sale, buys it only 
subject to the equitable claims 
then existing on it. Tomlinson 
v Blackburn, 509 
Where A. had contracted by 
covenant under seal to buy a 
tract of land in fee from B. in 
which B. had only a life-estate 
at the utmost, his wife being en- 
titled to the fee; and under an 
execution C. bought all B’s in- 
terest before he and his wife 
conveyed to A.; Held that A., 
although he had given notice to 
U. of his contract with B., could 
not recover the land from C, 
without paying him, at least, the 
value of B’s life estate, although 
A. after such sale by execution 
had paid B. all he had contract- 
edtopay. Ibid. 


not included in the mortgage; EXECUTORS AND ADMINIS- 


held that the purchaser could 
not, in Equity, claim to have 


the legal title conveyed to him, 1. 


although he offered to pay the 
price bid, because the sale by 
execution for the mortgage debt 
by the mortgagee was void.— 
Deaver v Parker, 40 
2. A purchase at a sheriff’s sale 
only transfers the interest of the 





TRATORS. 


Where there are joint adminis- 
trators, and one of them has 
paid out more than the assets 
he has received, and files a bill 
against his co-administrator for 
indemnity, he cannot object to 
the allowance of commissions to 
this co-administrator for the 
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services the latter has rendered, 
though by making such allow- 
ance there will be no assets of 
the estate remaining to reim- 
burse him. Sellers v a 
0 
2. Where an administrator, at an 
execution sale for a debt due the 


estate, purchases negroes for the/6. 


benefit ot the estate, and ac- 
counts for them specifically, he 
is entitled to commissions on the 
sum bid for the negroes in the 
same manner as if he had re 
ceived so much money. Ibid. 

3. A Court of Equity will compel 


tempting to proceed against the 
executor at law. ll the cred- 
itors (on such a bill) may be 
compelled to come in and prove 
their debts before the master, 
and the assets will be paid ina 
course of legal administration. 
Ibid. 

The Act of Assembly, Rev.: 
St. c. 46, s: 23, allowing to ex- 
ecutors and administrators nine 
months from the time they qual- 
ify, to plead to any original suit 
brought against them, does not 
apply to suits in Equity. San- 
dridge v Spurgen, 269 


the executor of an insolvent tes-7. In Eqnity an executor is 


tator, who is prosecuting a claim 
for money which had been held 
by his testator as a trust fund, to 
permit the cestut que trust to 
receive the money ; and the ex- 


chargeable with assets, only up- 
on his admission of them, or 
upon the report of the Master 
that he has them. Jbid. S. P. 
Moody v Sition, 382 


ecutor will not, by so doing,8. 'I‘he filing of a bili, or evena 


make himself liable on account 
of that fund to the demands of 
other creditors. Simmons v 
Whitaker, 129 
4. A creditor cannot, in a bill a- 
gainst an executor for an account 
in his own name and for his own 





benefit, make another creditor a9. 


party defendant, and compel 
him to desist fiom prosecuting 
his suit at law against the exec- 
uto. Ibid. 

5. Such a bill may be filed by any 
creditor in behalf of himself and 
all or the rest of the creditors 
against an executor for an aé- 
count of assets ; and after such 
account is decreed, any one of 
the creditors, on petition, or on 
motion on affidavit, may obtain 
an injunction against any one 





decree to account, does not bind 
the assets, so as to prevent an 
executor from paying other cred- 
itors in equal degree, unless it: 
be a bill in behalf of all credit- 
ors, and a decree thereon for an 
account. Ibid. 

Where a testator gives power 
to his executors to sell land, and 
no executors are named in the 
will, the administrator, with the 
will annexed, may exercise this 
power, under a proper construc- 
tion of our Act of Assembly, 
(Rev. St. c. 46, s, 34.) Hester 
v Hester, 330 


10: Creditors of A. recovered judg- 


ments at law for their debts a- 
gainst A’s administrator, but it 
was found that the administra- 
tor of A. had no assets. Judg- 





or more of the creditors, at-| ments were therefore entered: 


D4 
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quando. Afterwards, on a bill 
filed by the next of kin of A. a- 
gainst his administrator, it was; 
declared by the court that cer- 
taim negroes, which the admin- 
istrator had in his possession, 
and claimed as his own undera 
deed absolute on its face from 
A., were held by the said admin- 
istrator only by way of mort- 
gage as a security for a debt, and 
the administrator was decreed 
to deliver over the said negrocs 
tothe next of kin of A. upon| 
their payment of the debt and) 
interest, and they were, in pur- 
suance of such decree, deliver- 
ed accordingly ; Held on a bill, 
now filed by the said creditors) 
against the said administrator! 
and the next of kin, that the ne 
groes were subject to the claims 
of the creditors, after deducting 
the amount due to the adminis- 
trator on the said mortgage.— 
Lash v Hauser, 489 
11. These negroes, or the right of 
demption, were not assets at) 
law, and therefore the creditors 
are not concluded by a judg- 
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kin. Such is the practice in 
England. Ibid. 


14. Nor will the statutes of limi- 


tations bar the plaintffs’ claims, 
although more than seven years 
had elapsed before the bringing 
of this suit, because the plain- 
tiffs had brought suits within the 
proper time, and obtained their 
Judgments, to be satisfied out of 
any assets that might thereafter 
occur. Ibid. 


15. Where two joint executors 


sold a tract of land belonging 
to their testator, in pursuance of 
the directions of his will, and 
took from the purchaser a cove- 
nant for the purchase money, 
and it was stipulated in the cov- 
enant that any debts due from 
either of the executors to the 
purchaser should be deducted as 
payments, and the whole pur- 
chase money was exhausted by 
the debts of one of the joint ex- 
ecutors—Held that both the ex- 
ecutors were equally responsi- 
ble'to the person entitled under 
the will to the proceeds of the 
land. Hauserv Lehman, 594 


ment at law that there were no16. An administrator in this State 


assets, from now asserting their 
claims in equity. bid. 

12. The plaintiffs have a right to 
ask a decree in such a case, a- 
gainst the next of kin ; although; 


is only accountable for the as- 
sets of his intestate, which were 
in this State at the death of the 
intestate. McBride v Choate, 

610 


it might not have been necessa-SzE CoNTRACTS TO CONVEY. 


ry to make them parties to the 
suit. Ibid. 

13. In the suit of the next of kin, 
against the _administrator, it| 
seems the court should have di- 
rected an account c* the intes-) 
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FRAUD. 


tate’s debts, before decreeing aA., having a judgment at law, is- 
distribution among the next of sued a ji: fa., which was return- 
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ed levied on certain property. 

He then issued several succes- 
sive veditioni exponas’s which 
were returned “stayed by or- 
der of the plaintiff.” A fi. fa. 


was then issued to another coun-/4. 


ty, and returned “ nothing to be 
found.” Held that, under these 
circumstances, A. was not enti- 
tled to the aid of a Court of E- 
quity against one alleged to hold 
fraudulently the property of the 
debtor, because it did not appear 
that the property mentioned in 
the vendilioni exponas, would, 
upou a sale, prove insufficient 
to discharge the plaintiff’s de- 
mand. Canaday v Nuttall, 265 


GUARDIAN AND WARD. 


. It is a general rule that a Court 
of Equity will not go beyond 
the income of a ward’s estat 
for his maintenance and educa- 
tion. Long v Norcom, 354 


2. But there is no doubt that the 


court may apply a part of the 
capital for a child’s apprentice 
fee, or otherwise putting him 
out in life; and that even for 
maintenance, as a matter of ne- 
cessity, the capital may be ap- 
plied, where, from the posses- 
sion of property, the infant can- 
not be entitled to maintenance 
as a pauper, and, from mental 
imbecility or want of bodily, 
health or strength, he cannot be 
maintained from the profits o 
his property, nor put out ap 
prentice and maintained by his 
master. Ibid. 


power, though it may seldom be 

willing to exercise it, to take 

the capital of the ward and ap- 
ply it for maintenance, ‘either 
future or past. Ibid. 

In ordinary cases the court 
would not relieve a guagdian, 
who, without its previous sanc- 
tion, had made expenditures for 
the maintenance and education 
of his ward beyond the income 
of the estate, though he might 
have acted from the best mo- 
tives. Jbid. 

. But the court will reimburse 
the guardian out of the estate of 
the ward, when the expendi- 
tures were demanded by such 
circumstances, amounting, in 
deed, to physical necessity, as 
would have compelled any 
court to authorize them without 
a moment’s hesitation. Jbid. 

6. The fa,her, or his trustee, in 
the settlement of the guardian 
accounts, has no right to charge 
the children with the amount 
expended for their education, 
the father being of sufficient a- 
bility to maintain and educate 
them. Walker v Crowder, 478 

7. It was the duty of the father, if 
of ability, to maintain his chil- 
dren; and if not, he should 
have had the sanction of the 
proper court to an application of 
the children’s property to that 
purposx. Ibid. 

8. Where, upon a settlement made 
by a guardian of a ward with a 
succeeding guardian, the former 
gave the latter his bond for the 
balance found due to the ward, 
upon the latter agreeing to cred- 





3. The Court of Equity has the 


it the bond with certain notes 
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received from the administrator 
of the ward’s father, which were 
alleged to be bad, upon the for- 
mer guardian’s delivering them 
up; and after the bond was due, 
the latter guardian paid the bound 
over to the ward, without hav- 
ing given the credit, and the) 
ward collected the whole a- 
mount by suit at law—Held) 
that the former guardian was) 
entitled, upon shewing that 
these notes were worthless, to) 
relief against the latter guar-| 
dian to the amount of these} 
notes, and to the same remedy. 
against an assignee, to whom! 
the bond had been assigned af-| 





ter it was due, notwithstanding 2. 


the former guardirn had not ten- 
dered the notes for several years, 
nor until after suit was brought, 
against him. Drake v Ricks, 

565, 
. When, upon the petition of the! 


sureties of a guardian under the 2. 


Act of Assembly. new sureties) 
are ordered to be given, the ob- 
ligation of the bond given by 
the new sureties extends to the, 
entire guardianship, retrospec-' 
tive as well as prospective.—' 
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perty to discharge’ his debts— 
Held that this slave belonged in 
Equity to the ward, and that 
the succeding guardian had no 
right, without necessity, to cause 
the slave to be sold under the 
deed of trust, and in doing so, 
and becoming himself the pur- 
chaser, although he gave a full 
and fair price, he acted without 
that bona fides which would 
entitle him in a Court of Equi- 
ty to hold the property against 
his ward Love v Lea, 627 


HUSBAND AND WIPE. 


If a bond, note or bill be given 
to the wife, or tothe husband 
and wife, during coverture, the 
legal title vests in the husband, 
on his assent, and he may sue 
alone, or elect to join his wile. 
Litile v Marsh, 18 
So it a slave be conveyed toa 
wife during coverture, the legal 
title vests in the husband, if he 
assents to the conveyance, and 
possession of the slave for a 
length of time is evidence of 
such assent. Ibid. 


Such a bond is at least an addi-3. The statute of distributions 


tional and cumulative security, 
for the ward. Bell v ~— 
59 


10. When the guardian of a ward 
who had resigned, came to a) 
settlement with a succeeding! 
guardian, and, to secure the 
balance found due to the ward 
executed a deed of trust of a, 
slave and afterwards died, be-| 
queathing this slave to the ward, 
and leaving sufficient othe pro- 


does not apply to the estates of 
femes coverts dying intestate.— 
The husband is entitled to ad- 
minister for his own benefit; 
arid if any other person shall ad- 
minister, such administrator is 
considered in equity, with res- 
pect to the residue after paying 
the debts, as a trustee for the 
surviving husband or his rep- 
resentative. Hoppiss vy Esk- 
ridge, 54 
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husband. Keev Vasser, 553 


4. Where there is a legacy of! 
Courts of Equity in modern 


slaves to A. for life, and after8. 


her death to B. and two othefs, 
and the husband of B. dies in) 
the lifetime of the tenant for’ 
life, the share of B. oggphe death 
of the tenant for lif€Will go to! 
-her in her own right, and not to} 
the administrator of her hus- 
band. Whitehurst v Harker, 

292! 
5. The slaves of a female ward 
will go to the representatives of 
her husband, though he married 
while the slaves were hired out 
by the guardian, and died dur-| 
ing the term for which they 
were hired. Stephens v Doak, 

348) 
6. Where such slaves are held in| 
common with others, to whom! 
the same person is guardian, 
and after the marriage, by a 


greement between the husband 
and guardian, the slaves are a- 
gait: hired out and the husband 
becomes the hirer of one and 
gives his note for the hire to the 
guardian, this does not affect the 
right of the husband or his rep- 


resentatives. Ibid. 

7. Where a husband permits his 
wile te have and make profit of 
certain articles of his property, 





either for her own use, or inl. 


| 


consideration of her supplying! 
the family with particular kinds! 
of necessaries, or where he! 
makes to her a yearly allow-| 
ance for keeping his house, the! 
profits in the one case and the 


savings in the other, will, in! 


9. 


times have held, that a wife 


‘cannot acquire separate proper- 


ty from her husbard in her sa- 
vings, except ty a clear irrevo- 
cable gift, either to some person 
as a trustee, or by some clear 
and distinct act of his, by which 
he divests himself of the proper- 
ty. Where the husband ac- 
knowledge that the savings were 
the separate property of the 
wife—where they kept separate 
accounts at the stores—where 
bonds for money loaned were 
taken in her name in the pre- 
sence and with the consent of 
the husband—and where he had 
borrowed money from her him- 
self, these facts satisfy the re- 
quirements of the modern deci- 
sions, and prove that she was 
entitled to the money as her 
separate estate. Ibid. 

A husband has no right to dis- 
pose by will of a remainder ina 
slave, belonging to his wife af- 
ter the expiration of a life estate. 
McBride y Choate, 610 


INJUNCTIONS. 


Where an injunction has been 
granted, and the defendants puts 
:n an answer which is apparent- 
ly deficient in frankness, candor 
or precision, or is illusory, the 
injunction will be continued till 
the hearing. Liltle v Marsh, 

18 


equity, be considered as the2. Upon a motion to dissolve an 


wife’s own separate estate, al- 
thong at law they belong to the’ 


injunction against a judgment 
at Jaw, it is not proper to decree 
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that the injunction be made per- 
petual, even asto a part of the 
judgment admitted by the an 
swer to have been paid. Mc- 
Reynolds v Harshaw, 29 

3. The proper course in such a 
case is to continue till the hear- 
ing the injunction as to such 
part, and dissolve it as to the 
residue, if, according to the an- 
swer, it ought to be so dissolv- 
ed. Ibid. 

4. A bill to enjoin a defendant 
from praying judgment and ta- 
king out execution upon an in-| 
junction bond, after the injunc-| 
tion has been dissolved, is a pro-| 
ceeding entirely unknown in, 
equity practice, and cannot be| 
supported on any principle.— 
Hc Reynolds v Harshaw, 195, 

5. Objections to the bond, if there 
be any, must be urged when the 
defendant moves far execution 
to issue. Ibid. 

6. When such a motion is made, 
and it is objected that the bond! 
has been altered in a material 
part by the defendant’s agent, or| 
that there is any other substan- 
tial reason why execution 
shouid not issue, the court may, 
in its discretion, continue the 
motion for the purpose of satis- 
fying itself as to the facts. Ibid. 

7. The court may ascertain these 
facts either by affidavits, or up- 
on an issue to be tried by a ju- 
ry, or by an action at law upon 
the bond to be ordered by them. 
Ibid. 

8. The Court of Equity will grant 
injunctions to prevent undoubt. 
ed and irreparable mischief; and 
it may thus act on the applica- 





| 
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tion of individuals, not only in 
the case of a private nuisance, 


e but, where the individuals suffer 


special injury, in the case of 
public nuisances also. Barnes 
va un, 199 

9 Bu court will only exer- 
cise this power in a case of ne- 
cessity, where the evil sought 
to be remedied is not merely 
probable, but undoubted. And 
it will be particularly cautious 
thus to interfere, where the ap- 
prehended mischief is to follow 
from such establishments and 
erections (as, for instance, a pub- 
lic mill) as have a tendency to 
promote the public convenience. 
Ibid. 

10. On the hearing of an injune- 
tion bill, when a reasonable 
doubt exists in the mind of the 
court whether the equity of the 
bill is sufficiently negatived by 
the answer, the court will not 
dissolve the injunction. James 
v Lemly, 278 

11. In such cases much must de- 
pend upon the sound discretion 
ot the court, to whom the ques- 
tion of dissolution is preferred. 
ibid. 

12. An amendment to an injunc- 
tion bill, after it is sworn to, 
cannot affect an _ injunction 
which is ordered to issue upon 
the bill as amended, and after 
it has been amended and re- 
sworn to. Latham v Wiswall, 

294 


INTEREST. 


The State is not bound to pay in- 





. Asheriff who has seized property, 


INDEX. 


terest, unless it specially con- 
tracts todo so. .Allorney Gen! 


eral v Cape Fear Nav. Co. 4 44. 


INTERPLEADR. | 


under an execution, which is 
claimed by vther persons be- 
sides the defendant in the exe- 
cution, cannot sustain a bill vs 
interpleader against such per- 


sons and the plaintiff in the ex- 5. 


ecution requiring them to inter- 
plead, so that their respective 
rights may be ascertained.—| 
Quinn v Patton, 4S) 

| 


LEGACIES. 


| 

. The assent of an executor to al 
legacy to himself may be 1m- — 
plied from his conduct, shewing 
that he held the property in his 
own right, and not in his capa- 
city as executor. Hearne v 
Kevan, 34 
2. An assent to a legatee for Jife or 
years is an assent to him in re- 
mainder. Ibid. 

3. Where a testator bequeathed 
certain negroes to A. until his 
daughter M. attained the age of 
21 years, and M. married before 
she attained that age, but in the 
mean time the executor had as- 
sented to the legacy. Held that 
the legal estate in remainder in 
these negroes was vested in M. 
and by consequence in her hus- 
band, and that after the death of 
M. this legal estate might be le- 
vied on and sold under an exe- 








- 


6. 


-* 4 
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cution against the husband.— 
Ibid. 

A testator bequeathed to A. as 
follows: “I give to A. $2,700 
and notes—$2,676 of the mo- 
ney and notes embraced in this 
item have been paid to him— 
balance due $84, to be paid to 
the said A. at my death.” Held 
that A. was entitled to the $84, 
that being the sum finally and 
explicitly directed to be paid to 
him. Freeman v Knight, 72 
A testator bequeathed to B. his 
daughter, a girl named F'ran- 


_ky—at the time of making the 


will Franky had an infant child. 
The child does not pass under 
this bequest, and no evidence 
cah be received, extrinsic of the 
will, that Franky had been pre- 
viously put in possession of the 
daughter, and that the child had 
been born afier she had been so 
put in the daughter’s possession. 
If that fact had been so stated 
in the will, the construction 
would have been different. Jbid. 
A testator directs that two ne- 
groes be sold, *‘ and the procaeds 
equally divided between my le- 
gal heirs.” Held that in this 
case, the word heirs means those 
entitled to the distribution of 
personal estate, and therefore in- 
cludes the widow of the testa- 
tor, and also the children of a 
daughter who had dicd in the 
lifetime of the testator. If the 
bequest had been to the “ heirs” 
simply, they would have taken 
in the proportion preseribed by 
the statute of distributions; but 
as the testator directs the pro- 
perty “to be equally divided” 
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among them, the division must: 


be per capita, the children ot 
the deceased daughter, taking 
each an equal share with the 
children of the testator. Ibid. | 
7. A testator bequeathed as fol | 
Jows: “It is my will and de- 
sire that all my perishable pro | 
perty be sold at my death, and) 
the proceeds thereof I lend to 
Elizabeth S., M. B., E. K., J. F. 
and grandson A. W., to be e- 
qually divided amongst them., 
aiid at death 1 give the proceeds; 
of my perishable property to the| 
children of the said Elizabeth 
S.,M B,C. K., J. F. and A| 
W., to them, their heirs and as- 
signs forever” Elizabeth died 
in the life-time of the testator, 
leaving children. Held that the’ 
testator meant a life estate to E- 
lizabeth in one undivided share, 
and at her death, a limitation of 
that share to her children, and 
the life estate having been re- 
moved by her death, the limita- 
tion to her children took effect. 
Ibid. 
. Where there is a pecuniary leg- 
acy to one for life, remainder to 
another, the executor can only’ 
pay to the legatee for life the in-| 
terest on the sum bequeathed. 
Ibid. 

9. But where there are particular 
bequests of chattels for life, the 
legatee is entitled to the posses- 
sion of the chattels themselves, 
upon giving an inventory for 
the benefit of those ultimately 
entitled. Ibid. 

10. A. by his last will gave to 
each of his children, to wit, 
Hetty, Louisa, Levin, William, 





Elizabeth, Susannali, Moses and 
Calvin, ceatain negroes and oth- 
er personal property, which he 
had previously conveyed to 
them respectively by deed.— 
Loui ing married, the pro- 
perty So given to her had, be- 
fore the testator’s death, been 
sold by execution for the debts ' 
of her husband. Hetty died in 
the life-time of the testator, 
leaving seven children. In an- 
other clause of the will, the tes- 
tator devises as follows :*“ My 
will and desire is, those who 
have received a part of my es- 
tate will account to the balance 
of my children for what they 
have received; then it is my 
will and desire that all the bal- 
ance of my property not given 
given away shall be equally di- 
vided among the heirs of Hetty, 
Louisa, Levin, William, Eliza- 
beth, Susannah, Moses and Cal- 
vin, to them and their heits 
forever.” ‘I'he husband of Het- 
ty held the property given to 
his wife in her life-time as his 
own.” Held by the court, Ist, 
that Louisa must account in the 
division directed by the last 
clause for the property,ag@vanc- 
ed to her by the testator and 
sold for her husband’s debts— 
2ndly. Thet Hetty’s “ heirs” or 
children must, in such division, 
account for the propesty receiv- 
ed by thair mother in her life- 
time, and that the other children 
must likewise respectively fc- 
connt to Hetty’s children for 
what they received. 3dly. That 
Hetty’s children are entitled to — 
claim only as a class and not 
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? 
per capila, and therefore take 
among them but one’ childs 
share. Spivey v Spivey, 100 

11. Asslave, acquired by a testa- 
or after the execution of his 
will, and given by him to one 
of his children, by parol, passes 
under a general residuary clause.) 
Davie v King, 203) 

12. The parol gift was void, and a 
bequest of “the residue” passes 
all the personal estate of the 
testator at the time of his 
death, not otherwise specifically 
disposed of by the will. bid. 

13. A. devised as follows: “ 
lend to my daughter P. J. one, 
negro girl named Mary, her life, 
and after her death, to be equal- 
ly divided among the heirs of 
her body forever.” Held, that 
these words, if applied to real 
estate, would have created an 
estate tail at common law, and 
that where words in awill would 
create an estate tail in land at 
common law, they carry the ab- 
solute estate in a bequest of 
chattels. Bradley v Jones, 245 

14. A bequest of a “negro wo- 
man and all her children” does 





| 


not include the grand-children 


of the woman, born in the life- 
time of the testatrix. Ibid. 

15. A residnary clause in a will 
of “ All the balance of my es- 
tate, that is not given, to be sold; 
and the mohey arising from the 
sale I give to A. B.” &c. does 
not include the specie and bank 

«notes in possession of the testa- 
tor at the time of his death.— 
Ibid. 


16. A. by will, dated in 1807, de-| 





vised as follows, after directing 
: E 


. 
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the sale of certain bank stock 
upon the death of his wife™ 
The executors “shall pay over 
and deliver the money arising 
from the sale for the benefit of 
the Methodist Episcopal Church, 
in America, whereof Francis 
Asbury is the presiding bishop ; 
this sum to be disposed of by | 
conference, or the different mem; 
bers composing the same, as 
they shall, in their godly wis- 
dom, judge will be most expedi- 
ent or beneficial for the increase 
and prosperity of the _ gospel.” 
Held that this bequest being 
made to a multitude of persons 
in their aggregate capacity, 
which persons have not been in- 
corporated by any act or charter 
of incorporation, and the object 
of the bequest being of so in- 
definite a nature that the court 
cannot determine how it should 
be applied, the same is void, and 
that the testator therefore died 
intestate as to the subject matter 
of the bequest. Holland v 
Peck, 255 
17. Held also that tne doctrine of 
the English Courts ot Chance- 
ry in relation to charities, by 
which, in certain cases, they di- 
rect such bequests to be execut- 
ed cy pres, is unsound in prin- 
ciple, and cannot be adopted by 
the Conrts of Equity of this 


State. Ibid. 

18. A bequest of moveable pro- 
perty or moveables,; when P stn 
is nothing in the will to restrict 
the meaning of those terms, in- 
cludes slaves and every other 
species of personal property.— 
Whitehusrt v Harker, 

4 
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19. A., by his will, beqneaths e 
- female slave to his wife for life, 


INDEX. 


There is no person who can 
clai nit. Jbid. 


and after her death to his daugh-'23. When a chattel is given in re- 


ter B. Held that the well es- 
tablished construction of such 
a bequest, that the issue of the 
slave born after the death of the 
testator and in the life-time of 
the tenant for life, goes to the 





ulterior legatee, is in no way af 
fected by another clause in the! 


mainder, the assent of the exec- 
utor to the particular estate is 
ordinarily construed to be an 
assent to the gift in remainder, 
But there is no doubt that the 
assent to the former may be so 
qualified as not to extend to the 
latter. Roberison v Houlder, 341 


same will, in which the testator 24. Where slaves are directed by 


gives, after the death of his wid-, 
ow, another female slave to D., 
another of his daughters, and 
adds these words, “ and also the 
increase of the above named 
slave from now, to go to the said 
D. and the heirs of her body.” 
Covington v¥ McEntire, 316 
20. Under a bequest of a female 
slave to one for life and after- 
wards to another, the issue born 
during the life-time of the ten- 
ant for life must goto the re- 
mainderman, unless it can be 
clearly collected from the will, 
that the testator excluded the 
increase from the gift of the 
original stock. Ibid. 

21. A bequest by an uncle to his 
niece becomes lapsed by the 
death of the niece in the life- 
time of the testator, and docs 
not go to a surviving child o 
such niece, under the act. (Rev. 
St. c. [22, s. 15,) which only ap- 
plies to the case of alsgacy from 
a parent to his child. Hester v 
Hester, 330 
22. A bequest “ to some promising 
young man of good talents and 
of the Baptist order, to be se- 

















lected by my executors,” is void 


a testator to be left with his wife 
until out of the profits a certain 
debt is paid and then to go to 
his children, and the executor 
permits the wife to hold the n2- 
groes but does not assent to the 
legacy, he is responsible to the 
children, in default of the wife, 
for the hire and profits of such 
slaves, between the period when 
the debt was paid off, and the 
time of the delivery of the 
slaves to the children. Ibid. 


25. Where a testator bequeathed 


certain negroes to be hired out 
during the life of A. and their 
wages paid to him at the discre- 
tion of his executors, and after 
A’s decease the negroes were to 
be the property of A’s daughter 
B., who was-also to be entitled 
to any unexpended balance of 
the hires: Held that .one, to 
whom both A. and the husband 
of B. had for a valuable consid- 
eration assigned all thelr inter- 
est in the said legacy, was enti- 
tled to demand from the execu- 
tors the possession of the slaves, 
and whatever might remain un- 
appropriated of their hires.— 
Roberts v Green, 346 


because of its indefiniteness.— 26. Where a testator devised all 
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his estate, real and personal, to 
certain persons, chargeable with 
payment of a number of pecu- 
niary legacies, and, owing to 
their being aliens, they were in 

capable of holding the real es) 
tate, but this was decreed to be- 
long to other devisees, in the de-| 
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in this ]ast clause applied only 
to the $700 advanced in the fa- 
ther’s life-time to E. D. J., and 
not to any further sums that 
might be necessary or were ex- 
pended by E. D.J. in completing 
his medical education. Jones v 
Williams, 5SL 


vise to whom both the real and 29. A testator gave to A. “ $1150, 


personal estate were still charg-' 
ed with the payment of the leg-| 
acies ; Held, Dantet, J. dissen-' 
tiente, that the real and person-| 
al estate constituted a mixed! 
fund, out of which the legacies, 
exc pt those to aliens, must be 
paid pro rata. - Alkins v Kron, 

423 
27. Held further, that the pecuni- 
ary legacies to the aliens could 
not be charged at all upon the 
real estate, but must be paid ex-| 





clusively out of the a 
Ibid. | 
28. A testator devised thus: “I! 
leave all my property to remain 30. The testator also gave to his 


in the hands of my wife for the) 
use of the family, until my two} 
sons, E. D. J. and A. D. J. be-| 
come of age, or she marries; 
and in either event, the property) 
or money are to be equally di-| 
vided.” And then in another| 
clause he says, “I leave my son| 
A.D. J. the amonnt that E. D, 
J. expends in Philadelphia, more} 
than an equal division would 
say, on account of the comple-| 
tion of his medical education.” 
E. D. J. was then at a medical 
college in Philadelphia, and had) 
been supplied by his father with, 
$700 to cover the expenses of 
that session of the college.—' 
Held that the legacy to A. D, J.! 


which is in a bond for the store,” 


and to B. “$1150, which isin a 


bond of him and A.” ‘The tes- 
tator, at the time of making his 
will, had a bond of A. & B.. 
who were partners, for $2300 
principal, and on this bond in- 
terest had accrued both before 
ard after the date of the will, 
and before the testator’s death. 
Held that this interest did not 
go to these legatees, but fell into 
the general residue. ‘The bond 
itself was not given, but only 
certain sums in the bohd.— 
Shultz v Kiser, 538 


wife “a negro woman, named 
Violet, and if said negro woman 
should have any inerease, and 
my wife thinks proper to have 
her sold, she is to have the in- 
terest of the money the said ne- 
gro brings, to apply to whatever 
use she sees proper till her 
death ;” to each of two daugh- 
ters he also gives a negro girl, 
named &c. ard her increase.” 
All these female slaves had in- 
crease, some born before the 
date of the will, and some be- 
tween that day and the death of 
the testator. Held that this in- 
crease did not go to the respec- 
tive donees of the mothers, but 
went into the general residuum. 





31. In some cases the addition o 


Ibid. 


the word “ future,” or other like! 


INDEX. 


by the addition to each class of 
the designation “ her choice.”— 
Ibid. 


° ° low “ 
words of reference, will induce35. So a bequest of “one car- 


the court to expound the word) 
“ increase,” to include children! 
born after the execution of the) 
will. Butthe word “ increase,” 
unexplained by any reference, 
which may extend its interpre- 
tation, applies only to children 
born after the testator’s death._— 
Ibid. 

32. By a codicil to his will the’ 
testator declared, “as I have 
sold the tract of land which | 


riage” and “one set of black- 
smith’s tools” is specific, when 
it is shewn that the testator had 
but one carriage and one set of 
blacksmith’s tools. When upon 
the face of the will it appears, 
that the testator meant to dis- 
pose of something in kind, in 
the application of the bequest 
to its subject matter, it may be 
shewn that he had but one of 
that kind. Ibid. 


willed to the heirs of my son 36. A legacy to the testator’s wid- 


John, [now will that the heirs 
of him have $700 each.” Held 
that this legacy to the children| 


ow of “one year’s provisions” is 
not a specific but a general leg- 
acy. Ibid. 


of John did not exclude themSee Lim1TaTIons AND LAPSE OF 


from a share of the residuary es-| 
tate, which was directed by his! 


original will “to be divided a-| 


mong his heirs as the law di-| 


TIME—HvusBanp anp Wire— 
DeEvVISEs. 


rects.” Ibid. | LESSOR AND LESSEE. 


33. Where a testator gave to dif-| 
ferent legatees certain negroes1. In every lease of land the les- 


by name, and then gave to an- 
other legatee “ all the balance of, 
my negroes which I am possess | 
ed of ;” Held that this last was a 
Specific legacy of slaves, as 
much so as if each slave had) 
been named, and that the other 
legacies must abate  rateably 


sor is so far bound, by implica- 
tion, for the titleand enjoyment 
by the lessee, that his right to 
the rent is dependent thereon : 
and, if the tenant be-evicted 
from the demised premises, the 
rent is thereby suspended.— 
Poston v Jones, 350 


with this for the payment of 2. So, if the lessor be evicted of a 


debts, in case of a deficiency of 
general assets. Everitt v Lane, 

548 
34. A bequest to A. of “ five head 
of horses, one yoke of oxen, 
three pens of hogs, five cows 


part of the land demised, by a 
Stranger on a title paramount, it 
operates as a suspensicn of the 
rent pro tanto, and the rent is 
apportioned and payable only 
in respect of the residue. Ibid. 


and calves, and five sets of farm-3, The rule is the same, where 
ing tools,” is rendered specific) the lessor himself is evicted be- 





fore the term is to begin, and 
the lessee is kept out by snperi- 
or title, so that he canuot enter 
under the agreement for a lease. 
Ibid. 

4, This defence may be made at 
law when the action is bronght 
for rent reserved by the lease ;j 
but when the lessee cannot wake 
his defence at law, as where he 
has given a bond or independ- 
ent covenant for the amount of 
the rent, a Court of Equity will 
relieve him. Ibid. 


LIMITATIONS BY DEED. 


. After a 





1. A. by deed conveyed all his 
property to a trustee, and, after! 
prescribing certain trusts to be! 
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trust, confessedly open and an- 
execnited, no length of time will 
operate as a bar to a demand by 
the cestwi que trust against the 
trustee. Slate v McGowen, 9 
lapse of thirty-four 
years from the time a legacy be- 
came due and the parties enti- 
tled had capacity to sue, and of 
thirty years from the death of 
the executor, who was amply a- 
ble to discharge the legacy, 
which was small, and lived in 
the immediate neighborhood of 
the legatee, who was poor, the 
court held that these cireum- 
stances were sufficient proof to 
them that the legacy had been 
satisfied. Shearin v Eaton, 282 


executed, directs that, after hisSeEe Execurors AND ApmMINIs- 


death, the trustee shall convey 
all that might remain of said 
property “in equal proportion 
tomy wile, N. B, and such 
child or children as may be liv- 


TRATORS. 


LUNATICS. 


ing at the death of” the said)1. Where upon the petition of the 


bargainor. A. had at that time 
one chiid, which soon after 
died, and at his death A. left his 
widow, but no child surviving. 
Held that on the death of A., 
his widow was entitled to all the 
property remaining. Blount v 
Blount, 192 
2. A limitation of slaves by deed, 
after a life estate reserved to the 


maker of the deed, was, before 2. 


the act of 1823, (Rev. St. c. 37, 
s.22,) void. Foscuev Foscue, 
321 








LIMITATION AND LAPSE 
OF TIME. 





guardian of a lunatic, under the 
Act of Assembly, Rev. St. c. 57, 
s. 3,a Court of Equity directs a 
sale of the lunatic’s property, no 
creditor of the lunatic can seize 
any portion of the property un- 
der an execution, the teste of 
which is subsequent to the date 
of the decree. Lathamv Wis- 
wall, 294 
Such a decree is substantially a 
decree in rem, and subjects the 
property to the control of the 
court, who will enjoin all cred- 
itors from interfering with it, ex- 
cept under the direction and 
with the sanction of the court. 
Ibid. 


1. In the case of an express direct 3. Even a purchaser at a sale un- 
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dér an execution so sued out by 
a creditor, after the decree but 
before injunction obtained, will 
acquire no title to the property 
he purchases, so as to defeat the 
right of the court of Equity to 
make such disposition as it may 
think proper of the lunatic’s es- 
tate. Ibid. 

4. The guardian of a lunatic may 
bring a suit in Equity, either in| 
his own name as guardian, or.in 
that of the lunatic. Ibid. 

5. Upon the petition of the guar- 
dian of a lunatic for the sale of| 
his property, the Court of Equi- 
ty may, upon affidavit, award 
an injunction without a bill.— 
Ibid. 

See Divorce. 


MARRIAGE SETTLEMENT. 





1. In construing marriage articles, 
Courts of Equity are not re- 
strained by the technical rules,| 
which prevail in limitations of 
legal estates and executed trusts:) 
but indulge in a liberal interpre- 
tation, so as to secure the pro 
tection and support of those in- 
terests, which, from the nature 
of the instrument, it must be 
presumed were thereby intend- 
ed to be secured. Gausev Hale, 








2411. 


2. Where articles were entered in- 
to tefore marriage, by which it 
was stipulated, that, when the’ 
marriage took place, the lands| 
and negroes therein mentioned 
should be conveyed to a trustee! 
named in said articles, that they’ 
might be assured to the wife du-| 


INDEX. 


riug her natural life, and, from 
and after her decease, to the use 
and behoof of the heirs of the 
said wife and husband, and in 
default of such issue then to 
the use and behoof of the said 
wife, her heirs and assigns for- 
ever; it was decreed, on the bill 
of the said trustee, after the 
marriage, and against the ex- 
pressed wishes of the said hus- 
band and wife in their answer; 
that the husband and wife should 
execute conveyances, by which 
there should be secured to the 
wife an estate during her life, 
free from the debts of the hus- 
band, and, during the coverture, 
exempt from his power, with a 
Hmitation to such children as 
might be born after marriage, 
equally to be divided between 
them, and, in case of the death 
of any of them under age, or, if 
females, unmarried and under 
age, with limitations over to the 
survivors and survivor, and 
with an ultimate limitation over 
to the wife, in case there should 
be no such issue of the mar- 
riage, or nove living at her 
death. Ibid. 


MORTGAGE. 


To turn an absolute deed into 
a mortgage, the price must be 
grossly inadequate. But where 
the difference between the price 
given and the value of the pro- 
perty as estimated by witnesses 
is only such as may often arise 
in actual sales, a Court of Equi- 
ty will not be authorized to de- 
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clare a deed, absolute on its! 
face, to be only a mortgage or se- 
curity for money advanced.— 
McLaurin v Wright, 94 
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make it that instrument or con- 
stitute it a deed or security, as 
against a creditor or purchaser. 
Fleming v Burgin, 584 


2. The court cannot declare adeed7. ‘Therefore notice of an upregis- 


absolute on its fice, to be a mort- 
gage, simply on the testimony of 
a witness that a previous agree | 
ment had been made for a mort-; 
gage, when there is no evidence 
of imposition, and the party) 
givingsthe deed, at the time ol) 
its execution, knew that he was) 
executing an absolute deed and 
nota mortgage. Mid. 
2. Such parol testimony can only; 
be acted on, when there has 
been a mistake or fraud in ma- 


tered mortgage or deed of trust 
constitutes no ground for relief 
in Equity against one who takes 
a subsequent mortgage or deed 
in trust, and first registers it, un- 
less the first mortgagee or trus- 
tee has been prevented from re- 
gistering by the fraud of the oth- 
er. Ibid. 


MULTIFARIOUSNESS. 


king the written conveyance dif- An objection to a bill for multifa- 


ferent from the original contract. 
Ibid. 


* 4. When a mortgagee takes actual 


the mortgaged) 


possession of 
piemises, he makes himself ten-| 
ant, of the land, and subjects, 
himself to the highest fair rent 
and becomes responsible for all 


such acts or omissions, as would, In those cases where notice of an 


under the nstal leases, consti- 
tute claims on an ordinary ten-| 
ant. A/forrison v McLeod, 108 


5. But if he commit an act of 


waste, such as clearing lands 
&c., by which the value of the! 
rent is temporarily increased, 
the mortgagor, in calling upon 
him to account, cannot make’ 
him responsible both for the acts; 
of waste and for the enhanced, 
rent arising from such acts,— 
Ibid. | 
6. Under the act passed in 1829, 
Rev. Stat. c. 37, s. 24, registra- 
tion is an essential ingredient in| 


riousness must be insisted on by 
demurrer, and cannot be taken 
at the hearing. Buffalow v 
Buffalow, 113 


NOTICE. 


unregistered deed will entitle 
the party to relief in Equity, it 
must be clearly shewn that such 
notice of the contents of the 
instrument, as to the subject and 
purposes of the conveyance, and 
of the intention to rely on itasa 
conveyance, substantially reach- 
ed the party, in pais, as would 
be derived upon those points 
from the registry itself. F'lem- 
ing v Burgin, 584 


PARTIES. 


a mortgage or deed of trust, toAn administrator de bonis non of 
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a testator or an intestate, is a/3. Prima facie, each party is en- 


necessary party to a bill, calling 
upon the administrator of the de- 
ceased executor or original ad- 
ministrator of such testator or 
intestate, for an account of the 
administration. Ward vy Hug | 
gins, 135) 


PARTITION. 


titled to actnal partition, and it 
is icumbent on him, who asks 
for a sale, to shew that his ad- 
vantage will be promoted By it, 
and that no [ss will be worked 
to any other party. Ibid. 


PARTNERS. 


. The plaintiff and defendant, A partner, without a stipulation to 
that effect, is not entitled to com- 
pensation for any services in 
conducting the trade, or settling 
the business of the copartner- 
ship, beyond his share of the 
profits. Anderson v Taylor, 
4: 


being tenants in common of aj 
tract of land, run a dividing! 
line, by consent, terminating at} 
a certain point within the tract.’ 
The court now decrees that 
commissioners be appointed to; 
run a line from such point to} 
the outer line of the tract, so as 
to make a full and complete part 
tition. Scott v Scolt, 174) 
. Where, on a petition for a sale} 


PRACTICE. 


of land for a partition because 1. Where there was a bill for an 


it could not be actually divided, 
one of the defendants, who had, 
purchased several shares, alleg- 
ed that the partition could be 
made without prejudice to the 
co tenants, and the cause was 
set for hearing upon the peti- 
tion and answer; held that the 
answer being thus taken to be’ 
true, the court could uot decree 
a sale, notwithstanding it ap- 
peared that by an actual parti-| 
tion, neither of the co tenants) 
would get more than twelve a-| 
cres of land. The court can- 
not determine, as it is not stated, 
what would be the valne of each, 
lot, when divided off, nor to 
what purposes, whetner agricul-| 
tural or otherwise, it might be; 
applied. Davisv Davis, 6071 


uccount against two, and a judg- 
ment pro confesso as to one, 
and in the course of the pro- 
ceedings an, order was entered 
that an account should be taken 
as to the laiter “ without preju- 
dice,” and an account was ac- 
cordingly taken, and exceptions 
filed thereto; held that the or- 
der was contrary to the course 
of the court, and not an adjudi- 
eati® of the court, but entered 
by consent of the parties to 
speed the cause without doing 
injustice ; and where it seemed 
that justice could not be done, 
uulefs the aceount was taken as 
to all the parties ; the account 
taken under this order was set 
aside in foto, and a new refer- 
ence made as to all the matters 
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of account prayed for in the 
bill. McCaskill v McBryde, 52 
2. When, in an enquiry before a 
master on a matter of account, 
*several witnesses are examined, 
and give différent estimates as 
to value or price, and he can 
make wo discrimination among 
them, either as to their integrity, 
intelligence or opportunities of| 
knowledge or judgment; he 
maysafely assume as his guide 
an average of their different es- 
timates. But not in a case where 
such discrimigation can be 
made. He must then be gov- 


erned by the weight of the evi- 
Morrison v McLeod, 

108 
3. Where it is necessary to ascer- 
tain whether a person is dead 
and at what time he died, and the 
court on the hearing of the 


dence. 


cause are not satisfied with the 
proofs as to those points,they may 
direct an enquiry to be made by 
the Clerk and Master, or a com- 
missioner upon further proofs to 
be laid before him. Tyson v 
Tyson, . 137 
4. Where a bill is brought to en- 
force the payment of a sum of 
money, secured by mortgage, by 
a sale of the mortgaged premise®. 
and it turns out, upon a sale ta- 
king place, that the prdceeds of 
such sale will not satisfy the a- 
mount ascertained to be due; 
and where the creditor has no 
means of recovering the balauce 
at law, and especially where he 
has been deprived of his legal 
securities by the fraud or mis- 
conduct of the debtor, a Court 
of Equity will order execution 
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to issue for the amount remain- 
ing unsatisfied. Waddell v 
Hewitt, 252 


. An Act] of Assembly prescrib- 


ing rules of practice does not- 
apply to Courts of Equity, un- 
less those courts arenamed in the ~ 
act, or the proceedings therein 

be within the mischief for which ~ 
the act was meant as a reme- 
dy. Sandridge v Spurgen, 269.- 


6. The Court will never make a 


decree, when one of the parties 
sues by a next friend and that 
next friend has, or may have,-an 
interest in the suit, opposed to 
that of the infant. It will require’ 
another next friend to be ap- 
pointed to attend to the cause in 
behalf of the infant. Walkerv 
Crowder, 478 


- Upon a bill by trustees or exec- 


utors, seeking the advice of the 
court fortheir security, the court 
will not undertake to determine’ 
facts, alleged by them to be con- 
troverted, but will only give an 
answer to questions arising up- 
on the facts declared by the 
trustees. Stultz v Kizer, 538 


8. Where upon a bill by a trustee, 


under a deed of trust for a slave 
for the satisfaction of debts, a- 
one who claimed under a bill 
of sale forthe same slave, regis- 
tered before the deed of trust, 
but which the trustee alle 

was taken with a full knowledge 
of the deed of trust, and with- 
out consideration; the court, not 
being satisfied from the proois,. 
either as to the bona fides of 
the deed of trust, or as to the 
payment by the defendant of a 
valuable consideration for his 


F4 


> 





INDEX. 


bill of sale, ordered an enquiry 
by the master as to these mat- 
ters, and that the maker of both 
deeds being now one of the de- 
fendants, might, at the instance 
of either of the contesting par- 
ties, be examined. J'lenting v 
Burgin, 614 
9. A commissioner, to whom a 
matter has been referred by the 
court, should state in his report 
all the evidence upon which the 





report is founded—otherwise the 
report will be set aside.— 
Mitchell v Walker, 621) 


PUBLIC OFFICERS. 


If a public officer can be exoner- 
eted at all from his liability for 


money, which by the terms of 
the contract was to have been 
paid immediately, nor has made 
any effort nor taken any step tg 
perform his part,of the engage- 
ment, he will not be entitled, in ° 
Equity, to a specific perform- 
ance of the contract by the oth- 
er party. Deaver v Parker, 40 


2. Where, upon a bill to enforce 


the specific execution of a con- 
tract for the conveyance of land, 
it appeared that the contract was 
of long standing, that the plain- 
tiff had not pérformed the acts 
which constituted the conside- 
ration for the contract, and at 
one time seemed to have aban- 
doned it, the bill was dismissed 
with costs. McGalliard v Ai- 
kins, 186 


moneys belonging to individu-3. Nothing less than good faith 


als, which come into his hands 
in the course of his official du- 
ty, on ths ground that they have 
been stolen from him, he cer- 
tainly cannot be so exonerated 


and reasonable diligence will 
entitle a party to the peculiar 
relief afforded by a Court of E- 
quity in enforcing the specific 
execution of a contract. Ibid. 


upon his own affiddavit only of 4. Where one, who contracts to 


Bostick, 
327 


the fact of such loss. 
matter of 


sell a piece of land to another, 
cannot make a legal title to. the 
whole, his vendee may insist 
upon a specific execution of the 


contract, so far as the vendor 
“can execute it. Jacobs vy Locke, 
. 286 
5. And the vendee must pay the 
vendor, for the part for which a 
good title is conveyed, the val- 
ue of such part, proportioned to 
the fitice which was to have 
been paid for the whole—and 
not merely in proportion to the 
number of acres. Ibid. 

Possession of land is prima fa- 
cie evidence of a title in fee, and 


REFERENCE TO MASTER. 
See Pracrice—DeEcreEE. 


REHEARING. 
See DECREE. 





SPECIFIC PERFORMANCE. | 


1. Where a purchaser of a tract 
of land has not for nine years 6. 
paid any part of the purchase! 
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is notice to one, who is treating; ance, a Court of Equity never 
for the fee with a person out of; decrees a collateral indemnity, 
possession, of the nature of the) not stipulated for, as a provision 
title of the tenant. It should) against a bad title, but it will 
put him upon inquiry. Henry see that the vendee is not com- 
v Liles, ~ 407| pelled to.take more fand than 
7. 1n contracts for the sale of land,| the«vendor can rightfully con- 
a Court of Equity may leave aj vey, and that he shall have a 
party to his action atlaw, where! proper compensation for the de- 
the vendor believed he could) ficiency. Jbid. 
convey an estate when he a- 
grecd to sell it, -but afterwards 
discovered that he had no title STATED ACCOUNT. 
to it. Ibid. 
8. But where the vendor can make 1. Where a bill is filed by cestuié 
a title toa part, but not toall) que trusts, against their trustees 
he has sold, the vendee, at his) for an account and settlement, 
election, may compel him to! the latter cannot avail them- 
convey the part to which he has|_ selves of the defence-of a “sta- 
a title, and to make a reasona-| ted account,” when they admit 
ble compensation or proportion-| at the same time that they af- 
al deduction for the other part. terwards discovered errors in 
Ibid. that account, which they cor- 
. Upon decreeing a conveyance’ rected, and that they paid ac- 
of land, on the bill of the-ven-| cording to that corrected ac- 
dee in a contract of sale, the) count, and moreover that they 
court is, perhaps, bound, ac| have not yet fully accounted for 
cording to the universal usage, all the property in their hands 
of the courtry andthe under-| as trustees Green v Burt, 545 
standing of the profession, to2. In taking the accounts, howev- 
direct the usual covenants of er, the master is to respeet any 
general warranty. Ibid. partial settlement that has been 
10. If the conduct of the vendee, made, so far as it extends, un- 
in a contract of sale is not fair, less shewn to be erroneous or 
but he attempts, by raising friv-| to have been improperly made. 
olous objectiens, to delay and| bid. 
Weary out the vendor, wantonly 
insisting on unreasonable condi-| 
tions and assurances, and there | STATUTES, CONSTRUC- 
by baffling the vendor and leav- TION OF. 
ing him at a loss to know what 
to door depend on, a Court of Where a statute declares that a 
Equity will give him no assist-| deed or other instrument shall 
ance. Ibid. | not be valid “at law,” it does 
11. On a bill for specific perform-| not mean simply that it shall be 
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held invalid in a court of law 
only, but invalid in all courts. 
“ At law,” is pot an expression, 
which in a statute signifies mere- 
ly a legal tribunal as distinguish- 
sed from an equitable jurisdic- 
tion, but, gencrally, our system) 


of jurisprudence, whether legal! 


or equitable. 
gin, 


Fleming v Bur- 


SURETY AND PRINCIPAL. 


1. Where two persons engage ina 
common risk as sureties fora 


584) 





third, and one of them subse- 
uently takes an indemnity) 
rom the principal debtor, it 
enures to the benefit of both.—! 
Gregory v Murrell, 233, 


2. Toa bill brought by one surety! 


against the co-surety for contri- 
bution, their common principal,| 
or, if he be dead, his executor or 


administrator should be made a 


partydefendant. Rainey v Yar 5. 


borough, 249 

3. A surety has no right to call) 
upow his co-surety in equity for 
contribution, without shewing 
that he could not obtain satis- 
fation for the amount he has 
paid from their common princi- 
pal, Ibid. 

4. A father who hod been appoin- 
ted guardian to his children and| 
given sureties as guardian, and. 
who had received moneys be | 
longing to his children and had, 
become insolvent, made a deed 
of trust in April 1838, conveying’ 





all his property to trustees for 6. 


the payment of debts, in which, 
after preferring certain specified) 


INDEX. 


creditors, and reciting “that 
wherens the said R. A. B. (the 
father,) may be, and doubtless 
is now, indebted to other indi- 
viduals or companies in divers 
small amounts, or jn amounts 
which are not now recollected, 
or the persons to whom they are 
due,” provides, among other 
things, stating how the creditors 
are to be preferred, as follows: 
“ Thirdly, the debts on which 
the sad R. A. CU. or F. & C. 
have given a surety or endorser; 
fourthly, all other debts now ow- 
ing by the said R. A.C. in equal 
proportion, if there be not a suf- 
ficiency to pay the whole;” Held 
that the children, or the sureties 
of their father as substitutes 
where they had paid the debts 
due the children. had a right to 
come in for a_proportionable 
share of the property or surplus 
so secured by the deed of trust. 
Walker v Crowder, 478 
Held further, that when the 
grand-father of these children, 
by will, dated in March, 1839, 
had directed certain property to 
be sold and the proceeds applied 
to the payment of the debts so 
due by the father to the chil- 
dren, and the balance to be giv- 
en by the children themselves ; 
that the children or the sureties 
who had paid them, ought first 
to resort to this fund leit by the 
grand-father, before they applied 
for satisfaction out of the funds 
placed by their father in the 
hands of histrustees. Ibid. 
Held further, that the sureties 
of the guardian, who had paid 
the children, were entitled to be 





‘\ 
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substituted to the rights and 
remedies of the children so paid. 
Ibid. 

. The right of contribution ex- 
ists between co-sureties, when) 
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unequivocal assent of his cesiti 
que trust, act for his own bene- 
fit in ina contract on the sub- 
ject of the trust. Boyd v Haw- 
kins, = 04 


the principal is insolvent, and 2. It he extinguishes an incuih- 


that, whether they are so by 
separate instruments or by the 
same instrument. Bell v Jas- 
per, 597 
8. Where sureties are liable by! 





viztne of different and separate 3. 


penal bonds, each set of sureties 
is liable in proportion to the a- 
mount of the penalties of the 
bonds respectively. bid. 


TENANT FOR LIFE AND 
REMAINDERMAN. 


1. A Court of Equity has invaria- 
bly entertained a bill by one, 
entitled to a personal chattel in 
remainder after a life estate, to 
have the property secured when 
it is alleged in the bill that it is 
likely to be lost by any means 
whatever. Cheshire v Cheshire, 


5695. 


2. And when the particular prv- 
perty has been converted into 
another species of property by 
the tenant for life, or those who 
claim in privity with him, the 
remainderman may elect to fol- 
low and take the fund in its 
changed form; as for instance, 
when it has been removed ont) 
of the State and sold, he may| 





claim the proceeds of the sale. 6. 


Ibid. 


} 
} 


TRUSTS. 


1. A trustee cannot, without the 


brance hanging over the proper- ~ 
ty confided to his care out of 
his own funds, he can only 
claim to be reimbursed for his 
outlays in this respect. bid. 

The possession of the trustee 
can never be deemed adverse to 
the cestui que trust, unless con- 
tinued so long as to be evidence, 
or to create a presumption, of 
satisfaction or abandonment.— 
Foscue v Foscue, 321 


. Where the some person, having 


ing possession, is a trustee for 
two different persons, claiming 
on opposing rights, neither can 
take advantage of the possession, - 
merely as such, to bar the other, 
but the right of each, while tne 
possession thus remains in the 
same fsustee, mist always de- 
pend upon the title. Ibid. 
When a trustee delivers to a 
person, not having the right, the 
property he bolds in trust, with- 
out cons‘deration, in dereliction 
of his duty and in fraud of the 
known claim of the.person hav- 
ing the right, the possession, 
thus acquired from the trustee, 
cannat be set up to defeat the 
person really entitled to the pro- 
perty. Ibid. 
There are some modern En- 
glish cases, in which it has heen 
held, that the maker of a deed 
of trust for the payment of debts, 
may, under certain circumstan- 
ces, revoke the purposes declar- 
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ed in the deed, and direct other 
dispositions of the property ; but 
this doetrine has not yet been 


INDEX. 


cient to cover the property se 
cured by the deed of trust.— 
Ibid. 


recognized in this State. Malk-ll. A man, who is appointed to a 


er v Crowder, 475 
7. Notice of a deed« of trust, not 
registered according te law, 
raises no equity against a cred- 
itor. Dewey v Litilejohn, 495 
8. A creditor may honestly obtain 
a security, by way of mortgage 
or deed of trust, for a debt| 
known or believed to exist, 
though unliquidated, and a pre 
ference, thus gained by one 
creditor over another, for what 
may turn ont to be due, is not) 
unfair. bid. 





9. So, mere delay, either in settling 
or collecting the debt, will not, 
of itself, impeach the deed, since 
forbearance may arise from ma- 
ny motives, besides that of giv- 


ing a false credit to a debtor, 
and in many instances may be 
attributed to the most beneévo- 
lent and praise-worthy motives. 
Ibid. 

10. ‘Thus, where upon a dissolu- 
tion of copartnership between 
two brothers, a deed of trust was 
given by one to the other for an 
estimated balance supposed to 


public office, for the faithful per- 
formunce of the duties of which 
he is hound to givesureties, may 
properly indemnify such sure- 
ties by a deed of trust on his 
property. Ibid. 


12. The circumstance that posses- 


sion of the property, conveyed 
by a deed of trust, is to be re- 
tained by the maker of the deed 
until itis wanted for the pur- 
poses of the trust, is not in it- 
self an evidence that the deed 
is fraudulent. Ibid. 


(13. If a sale under a deed of trust 


to sell for the benefit of cred- 
itors is, by the terms of the deed, 
to be delayed so long, or if the 
proportion, in point of value of 
the consumable articles convey- 
ed ever those of a different char- 
acter were such, as to induce 
the court to believe that it was 
the object or an object of the 
deed to provide for the maker 
permanently or temporarily, and 
not for his creditors, the court 
would pronounce the deed void. 
Ibid. . 


be due, and no settlement was 15. A testator, having several chil- 


made nor any attempt to proceed 
under the deed was made for 
thirteen years, the creditor bro 
ther being in the meantime resi- 
dent out of the State, it was 
held that the deed was not on! 
that account fraudulent, the} 
brothers both stating in their 
answer, that the amount, since) 
asceitained to be due on a set-| 
tlement, was more than sufli- 





dren, bequeathed two shares of 
his estate to his son A. This 
son had previously promised his 
father that he would hold one 
of these shares for the separate 
use of a married sister, into 
whose husband’s -hands the fa- 
ther did not wish any of the pro- 
perty to pass,» Held that sucha 
promise created a trust in the 
son, which, after the death of 
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VENDOR AND VENDEE. 


his father he was bound to exe-| 
cute, and that the sister, after the! 


death of her husband, had al. 


right to recover the property. —| 
Cook v Redman, — 623) 
16. In such a case it Is not neces- 
sary that a promise be made in 


express terms; silent assent to 2. 


such a proposed undertaking; 
will raise the trust. 
17; Where a man, “ professing to, 
be in embarrassed circumstan- 
ces and desirous of discharging’ 


his debts and to secure a main 4. 


tenance for his family,” execut- 
ed a deed in trnst for all his per-| 
sonal property to pay the debts, 
the said property may remzain 
thereafter, the same to be held 
in trast for the use, maintenagce, 
and support of his wife and her! 
children,” and that “in case he) 


and then directed “that part al 
i 


should die before his wie then 5. 


sur-| 


the trustee to re-convey 
pius property with its aceamu-| 
lated value and quantity unto} 
his widow and her children, if 
she should request it ;” Held, 
that on the death of the wife, 
the debts being paid, the hus- 
bond was entitkkd to ber share 
of the surplus, either by virtue 
of his marital rights or as her 
administrator, and that the chil 
dren which she had by former 
marriages were fot included in 
the provisions of the trust, but 
that all the remainder’ of the 
surplus belonged to the child 
she left by the husband who 
created the trust, Good v Har- 
ris, 630 
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‘ ' 
Weakness of mind alone, with- 
out fraud, is not sufficient 
ground on which to invalidate 
an instrument. Smith v Beat- 
ty, 456 
Nor will old age alone, without 
fraud, have that effect. Ibid. 
But excessive old age, combin- 
ed with weakness of mind,"may 
constitute a ground for setting 
aside a conveyance. Ibid. 

A veudee, who knows there is 
a gold mine on the land for 
which he is contracting, is not 
compelled to disclose that fact 
to the vendor: But, if he is in- 
terrogated as to his knowledge 
of a wifle, and denies the 
knowledge of Which he is pos- 
sessed, this denial wil! make the 
transaction fraudulent. bid. 
A vendor of laid cannot, after 
the contract, cut timber for sale, 
unless the privilege be reserved 
ajthough he is to retain the pos- 
Session for some time. Cruw- 
ley v Timberlake, 460 


. But where a vendor is to retain 


possession of land, used for the 
purposes of agriculture, for an- 
other year, he may use the tract 
for cultivation, as a jndicious 
owner would himself do or 
would allow a tenant to do; and, 
therefore, if, according to the 
state of the property, the pro- 
portion of wooded and cleared 
land, and the course of crops 
or usages of agriculture in the 
particular part of the country, 
it wonld be prudent and proper 
to clear the land, from which 
the wood was cut, the wood cut 
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‘11. Where a testator authorized 


in that way might be sold by 
the vendor. Jbid. 


7. Ordiwarily a Court of Equity 


avill not compel a vendee to ac- 
cept even a doubtful title, though 
protected by covenants from the 
vendor, unless he has agreed to 
take the title at his own sisk. 
Thid, 


8. But where the eonduct of the 


vepdee satisfies the court that he 
has intentionally renounced his 
right to the judgment of the! 


court mpen rr. eam and for} 


some reason of hfs owa has cho. 
sen to take a conveyancé with- 
out examination of the title, 
though he has had full oppogtu- 


| 








nity to make such examination, 
the conrt will dec perfor 
ance on his part withdht enquir- 
ing into the title. Jbid. - 


9. This matter of waiver or re- 


nunciation is not a conclusion of 
law from any particular acci- 
dent, but is a conclusion of fact, 
deducible from all the acts of 
the parties, as evidence of the 
intention the purchaser in 
acting as he did. Jbid. 

0. Where the contract was for a 
conveyance in fee, and the@eed 
executed conveyed by mistake 
an estate for life only. the ven- 
dor will of course te decreed to 
execute a conveyance in fee, 
before he can ask any assistance 
froin the court. Ibid. 
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his executors to sell all hisland, 
and, undertaking to act tinder 
that power, they sold land which 
the testator had acquired after 
the publication of his will; Held 
that the purchaser, having no 
knowledge of that defect in their 
power, was entitled to be re- 
lieved in equity from the bond 
he had given the executors for 
the purehase mofiey. Foster v 
Craige, 533 


12. A sale of a remainder in a 


male slave of middle age, ex- 
pectant upon a life estate. will 
be viewed with suspicion in a 
Court of Equity, and relieved 
against, if advartage be taken 
of the vendor's necessities by 
buying at a great undervalue.— 
Franklin v Roberis, 560 


. But such a sale will not be dis- 


turbed, if a full and fair price 
appears to have been given.— 
i , 

re a person comes to re- 
deem property conveyed to him 
by a deed, absolute on its face, 
the onus of proving an agree- 
ment to redeem liesyon him ; 
and where the answef,, Without 
evasion, plainly denig® the right 
of redemption, the proofs must 
be clear, consistent .and cogent, 
composed of circumstances in- 
compatible with the idea of an 
absolute pnr@hase, and leaving. 
no doubt onthe mind: Ibid> - 
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